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European Regulation - AIFMD and UCITS V
A Tsunami for Custodians
Two pieces of legislation, driven by the
European Commission, are affecting the way
investor assets are supported by the global
custodian community in the European Union.

Madoff may have been the trigger for the AIFMD

1. Alternative Investment Fund Managers Directive

Complication

(“AIFMD”) came into effect in July 2013. AIFMD
creates a regulatory and supervisory framework
for AIFs and AIFMs. It requires a fund’s depositary
(i.e. custodian or other acceptable organisation) to
become fully responsible for all the assets (cash,
securities and units in funds etc.) in its custody and
that restitution is made for any losses that occur.
The only way to avoid liability is if a depositary can
demonstrate that the losses were 1) not permanent,
2) external, 3) beyond its reasonable control and, 4)
avoidable with reasonable efforts of the depositary.
The burden of proof is reversed and the depositary
has to show that it was not negligent in the process
that gave rise to the loss

legislation but on-going losses are not infrequent. Under
AIFMD and UCITS V, depositaries will be liable unless
they can demonstrate that they acted without negligence.

Most custodians do not have the procedures, controls
and technology in place to demonstrate on-going
monitoring of local capital markets and the global/
sub-custodians, prime brokers, transfer agents and/
or other counterparty arrangements they have in
place. The world has changed. Custodians, in the
capacity of depositaries, are now being forced to act
as principals and no longer as administrators unless
proven otherwise. It follows that no matter how good an
individual network manager, or the network team, a new
standard of care and burden of proof now exists that
will make it very hard for a Board of Directors of a bank
to be comforted that the existing network management
arrangements can be shown – beyond reasonable doubt

2. Undertakings for Collective Investment in
Transferable Securities (“UCITS V”) became effective

– to meet the new standard of care.

at the end of 2014. AIFMD represents a convergence
with UCITS, notably in the area of depositary liability.
It relates to funds invested in by retail investors

Issue

Thomas Murray provides all custodians, acting as
depositaries under AIFMD (and UCITS V), with a

The loss of invested assets held in alternative and retail
funds continues to be an issue due to fraud (e.g. Madoff)
and other errors. Custodian banks keep picking up the
cost and remain embroiled in a multitude of actions.

Solution
comprehensive solution to meet these requirements
through our fully auditable technology, monitoring
of capital markets (including CSDs and CCPs risk
assessments) and counterparty monitoring (including
global and sub-custodians, prime-brokers and transfer
agents).
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Thomas Murray Regulatory Monitoring

Risk Analysis

Risk Reporting

• Market & Depositories

• Prime Brokers
• Transfer Agents

• Capital Market Risk Assessments
• Central Securities Depository Risk

Risk Data Capture

Assessments
• Central Counterparty Risk Assessments
• Securities Market Profiles
• Cash & Treasury Market Profiles

• Fully auditable technology providing
evidence of actions, covering:
• Cash Correspondents

• Global Custodian Bank Risk Assessments

• Fund Administrators

• Sub-Custodian Bank Risk Assessments

• Collateral Agents
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AIFMD (UCITS V) Global Custodian Monitoring
Many depositary banks will utilise a global
custodian(s), ICSD(s) and/or other securities
settlement intermediary to support all or
part of their chosen markets of investment.
Thomas Murray Data Services’ delivers
the following services as part of its Global
Custodian Monitoring Service:

• Core operations and internal functions - which
includes an assessment of the custodian’s IT and
communications systems, its operational reporting,
the network management function of the custodian, as
well as its client relationship management capabilities

• Risk - which assesses the position of the custodian on
financial, asset safety, asset servicing and operational
(procedures and controls) risks

The Global Custodian Risk Assessments provide TMDS’s

- Financial - the financial viability and stability

opinion of the risks associated with clients’ global

of the custodian and its ability to support long

custody arrangements, together with an overview of the

term investment in its business and withstand

each group’s operational capabilities.

operational losses. Factors considered include
the (long term) credit assessments, balance sheet,

The risk assessment uses the familiar “AAA”, “AA”, “A”
etc. nomenclature used by two of the major assessment
agencies. The assessments are based on information
obtained directly from each group (each bank is
regularly issued with a request for information (“RFI”),
from meetings between Thomas Murray and a bank’s
management and operational staff and from public sources.
The analysis consists of two parts. Firstly, The Global
Custodian Risk Assessment (“GCRA”). The GCRA is
updated continuously, with financial news flashes sent
to clients on a quarterly basis, and additional flashes
sent periodically, where the risk assessment may have
been impacted by a significant event related to the
bank’s business. In addition, the GCRA take into account
the following major components:

- Asset Safety -this is made up of two parts,
securities risk and cash risk

• Securities risk - this is the risk that, in the
event of default by the custodian, client
securities are treated as being part of the assets
of the bank which has gone into default, and
therefore available to its creditors, rather than
belonging to clients. The assessment looks
for appropriate segregation and registration
of securities and recording in the books of the
sub-custodian and global custodian

• Cash risk - this is the risk that, in the event of
default by the custodian, clients are exposed to

• Credentials - defined as the custodian’s experience in,
and commitment to, delivering global custody services
together with their management of the business

insurance coverage and the regulatory capital ratios

losses of cash placed with the bank

- Asset Servicing - this is the risk that the client
is exposed to a loss due to weaknesses in the
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custodian’s operational infrastructure to which
the client assets are vulnerable. There is also the
level of responsibility taken by the custodian for
information provision on asset servicing events
generally, whether the service or information
provision is in-house or outsourced. There is the
level of responsibility accepted by the custodian
for carrying out correctly all client instructions
given within deadline

- Operational - this is the risk that deficiencies in
information systems or internal controls, human
failures or management errors will result in
unexpected losses. Essentially, this is the risk of
client loss due to breakdowns or weaknesses in
internal controls or procedures at the custodian.
Factors to be considered include the level of
internal audit, compliance, external audit, external
regulatory activity, coverage of the custody
operations, and the level of IT disaster recovery
and business continuity planning
Secondly, a Service Capability assessment, which consists
of analysis of the global custodian’s core service activities,
including settlements, safekeeping, income, corporate
actions, corporate governance, cash/FX management,
active cash management, taxation and securities lending.
Together with analysis of the main contractual terms that

Contact Thomas Murray

are in place between the client and the global custodian,

Thomas Murray, London

which could impact the asset safety and asset servicing
risk exposures is also included as part of the service. The
service revealed by the breadth and quality of the nine
core services offered, as well as the custodian’s technical

Tel: +44 (0) 20 8600 2300
Simon Thomas, CEO
Email: sthomas@thomasmurray.com

ability to deliver the services to a high standard, while

Derek Duggan, Director Sales & Marketing

minimising risk to the client in providing the services.

Email: dduggan@ds.thomasmurray.com
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AIFMD (UCITS V) Capital Market Monitoring
Risk Analysis
It is essential for depositary banks to
demonstrate to their fund clients that they
understand and monitor the processes
and risks inherent in local capital
market infrastructures. These conditions
fundamentally shape the manner in which
the underlying assets of funds are held,
transferred and serviced.
Thomas Murray Data Services is recognised as the global
market leader in the provision of information and risk
analysis on post-trade securities markets. We have been
providing online monitoring and risk assessment services
to the wholesale banking community for over 15 years via:

• Capital Market Infrastructure Risk Assessments
- an independent assessment of the post trade risk
exposures inherent in the local market practice when
servicing securities or cash holdings. Country risk
indicators on natural/man-made hazards as well
as key economic indicators sourced from multiple
independent specialists. Covers over 100 markets

• Intraday Flashes – changes in markets are emailed
or “flashed” to clients throughout the day

Key Advantages
Monitoring
Our products are updated daily from information collected

• Securities Market Profiles - all the facts for the

from over 600 information sources globally, including

securities lifecycle and commentary on natural and

information vendors, custodians, stock exchanges,

man-made hazards contributing to country risk.

CSDs, central Banks, supranational agencies and other

Covers 105 markets

infrastructure entities. Information and risk opinion

• Cash Market Profiles - tracking market practice in
payments and treasury operations across 80 markets

• CCP Risk Assessments - in-depth, structured risk
assessment reports determining the extent to which the

changes are emailed as newsflashes to all clients intraday.
TMDS staff visit c.45 markets a year conducting due
diligence on all capital market infrastructure entities,
information which feeds into our products. Call reports are
generated on visits to infrastructure entities for clients.

CCP manages the risk it assumes as well as the additional
risk it poses. Tracking all the major CCPs globally

• CSD Risk Assessment - risk exposure assessments
for transacting and holding securities within local
market CSDs. Covers over 145 CSDs
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Quality Control
TMDS is committed to quality control and has developed
strong validation and authentication procedures to
ensure the continuing integrity of data.

Technologically Advanced
TMDS operates proven information delivery platforms
that can be operated as ‘white labelled’ solutions,
designed and branded in client form (including onward
newsflash distribution). Data is synchronised daily.
(Refer to our technology brochure).

Independent and Objective
We utilise a ‘bottom up’ approach in our methodologies
to assess post-trade infrastructures that rely on the
objective analysis of key metrics. We do not rely
on information only provided by the infrastructure
entity (i.e. ‘self-assessment’) but utilise participants/
members of the infrastructures to help validate our data
and opinions to form a balanced view of the service
experience. While cognisant of local market practice,
we strongly support global best practice standards and
our methodology includes all recommendations and
standards from CPSS-IOSCO, ISSA, G30 etc.

Contact Thomas Murray
Thomas Murray, London
Tel: +44 (0) 20 8600 2300
Simon Thomas, CEO
Email: sthomas@thomasmurray.com
Derek Duggan, Director Sales & Marketing
Email: dduggan@ds.thomasmurray.com
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AIFMD (UCITS V) Sub-Custodian &
Infrastructure Monitoring
The Alternative Investment Fund Managers
Directive (AIFMD) was a regulation
adopted by the European Commission in
December 2012 and effective from July
2013. The Directive has in most cases been
transposed into the local laws of each
member state, and creates a regulatory and
supervisory framework by which alternative
investment funds or the fund managers
and their appointed depositary (global
custodian or other acceptable organisation)
must operate. This has created increased
pressures on depositary banks since it makes
the depositary bank fully liable for the
restitution of any losses that occur unless
it can be reasonably considered beyond its
control.

or on-site operational reviews need to be performed
with increased structure and regularity. The option
for remote due diligence through telephone and
video conferencing or using visits by sub-custodian
relationship managers to a depositary bank’s offices
could be potentially deemed as insufficient and
undoubtedly increases the level of risk on the depositary.
As a consequence, such depositary banks are looking for
alternative ways of supporting their existing network
teams and operational compliance to AIFMD through
the use of third party organisations such as Thomas
Murray Data Services, which has been providing support
to network management groups for over 12 years.

Thomas Murray Data Services delivers
the following services as part of its SubCustodian Monitoring service:
• Proprietary Sub-Custodian Risk Assessments covering four key risks: Financial Risk, Asset Safety

Key articles of the regulation set out the duties and

Risk, Asset Servicing Risk and Operational Risk are

functions that are expected of the depositary bank

maintained on c.230 sub-custodians worldwide

and require the bank to be increasingly aware of
global events and the potential impacts on AIF assets

• Sub-Custodian Capability Assessment Reports

within their custody. Increased vigilance around the

- complimentary to the Sub-Custodian Risk

safekeeping of such assets, the account structures,

Assessments are reports covering the operational

segregation, and naming conventions employed for

capabilities of the c.230 banks covering Settlements,

accounts, reconciliation frequencies all need to be

Safekeeping, Income, Corporate Actions, Tax, Cash

carefully and regularly monitored. Due diligence visits

Management and Securities Lending where applicable
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• On Site Operational Reviews - covering over c.90
markets globally, TMDS staff visit around 35-45

• Issuance of an annual structured risk based
questionnaire - an annual questionnaire is issued on
each depositary bank’s behalf to each of its appointed

markets annually on a rolling two year basis to

sub-custodians capturing the representations

conduct on-site operational reviews through a
structured process providing the ability to validate
risk and operational service elements

they make. This risk based questionnaire is issued
electronically using specialist tools developed by
TMDS and includes c.150 key questions designed

• Customised Call Reports - customised call reports

to support the risk assessments and the on-site
operational reviews. Clients can add additional

on a Depositary’s appointed local agent bank

questions, as required, to the questionnaire (e.g. to

• Call reports for visits to the local capital market
infrastructure groups - as part of our on-site visits
programme we look to meet with the stock exchange,

support internal or external regulatory requirements)

• Access to the questionnaire responses - through

market regulators, CSD and central bank wherever

access to TMDS’s technology platforms a depositary

possible. The output from these visits will be a call

can access the responses to the generic and client

report, per entity, detailing current development

questions for each appointed sub-custodian

issues along with key facts

• Surveillance - providing regular updates of the subcustodians financial reporting and other material
changes affecting its custody services

Note: TMDS can cover the underlying sub-custodian network
where groups use a global custodian(s), ICSD(s) and/or other
securities settlement intermediary. This is managed by issuing the
questionnaire to the appointed entity.

Contact Thomas Murray
Thomas Murray, London
Tel: +44 (0) 20 8600 2300
Simon Thomas, CEO
Email: sthomas@thomasmurray.com
Derek Duggan, Director Sales & Marketing
Email: dduggan@ds.thomasmurray.com
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AIFMD (UCITS V) Prime Broker Monitoring
Industry Driven Collaborative Solution
AIFMD has placed increased counterparty
monitoring obligations onto depositary
banks, including those as they relate to
prime brokers.
In response, Thomas Murray, in conjunction
with over eight prime brokers and over
a dozen major depositary banks, has
developed a Prime Broker Monitoring
service to assist groups in discharging their
monitoring requirements for prime brokers
under the AIFMD depositary liability regime.

The service brings a high degree of industry
standardisation and efficiency for all parties.

Industry Driven Solution
A collectively agreed questionnaire provides a consistent
industry standard list of questions, based on best market
practice, to prime brokers to minimise the workload
and avoid having to deal with a multitude of bilateral
requests.
The questionnaire is issued via Thomas Murray’s
industry leading web-based tool (SupplierSelect for
Financial Services), which permits the import of answers
to questionnaire responses to multiple recipients. This

Prime Broker
Monitoring Service

functionality will provide responding prime brokers

The service is a prime broker data capture and risk

Thomas Murray’s Role

with an efficient means of meeting the information
requirements of multiple depositaries where it is the
same for all, as well as subsequent on-going monitoring.

reporting model.
A Working Group will agree upon a common Prime
Broker Monitoring questionnaire based on best market

Thomas Murray, as an independent group, was

practice, supporting regulatory requirements (including

approached by both depositary banks and prime brokers

AIFMD) of depositary banks, that would support a risk

to administer a data capture and risk reporting model.

based analysis and support on-going monitoring of

What is important regarding this service for some

prime brokers.

groups (and their legal departments) is that it is not an
“outsourcing” model for the activity, rather Thomas

Its output is a risk based assessment on the information

Murray is acting as a data consolidator and preparing

provided in the questionnaires to provide structured

a risk assessment report to present the data findings

analysis of the raw data.

back in a structured way. We seek representations
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from the prime brokers directly on behalf of each
of the depositary banks participating in the service
via a specifically issued questionnaire. Each request
is accompanied by an authorisation letter from the
participant. Utilising the questionnaire and report,
depositary banks can conduct their own on-site due
diligence, as appropriate.

Service Output
Thomas Murray Data Services delivers the following
services as part of a Prime Broker Monitoring service:

• Questionnaire Representations - collected and
distributed on a controlled named based to clients
against a collectively agreed, market best practice,
questionnaire

• Independent Prime Broker Risk Assessments covering key risks e.g. Financial Risk, Asset Safety
Risk, Asset Servicing Risk and Operational Risk
(as agreed with participants). Includes making
representations where Prime Brokers do not agreed to
share specific underlying data

• Independent Prime Broker Capability Assessment
Reports - complementary to the Prime Broker Risk
Assessments are reports covering the operational
capabilities of the prime broker covering Trade

Contact Thomas Murray

Execution and Processing, Custody, Settlements,

Thomas Murray, London

Safekeeping, Income, Corporate Actions, Tax, Cash

Tel: +44 (0) 20 8600 2300

Management, Credit and Securities Lending etc.

Simon Thomas, CEO

where applicable

Email: sthomas@thomasmurray.com

• On-going Surveillance Newsflashes - advising of
updates that impact the assessments and reports

Derek Duggan, Director Sales & Marketing
Email: dduggan@ds.thomasmurray.com
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AIFMD (UCITS V) Depositary Bank Cash Toolkit
AIFMD imposes strict regulatory duties
on a depositary bank in respect of the
monitoring of all cash accounts and all
inflows and outflows of monies through
bank accounts of AIFs and AIF managers
acting on behalf of AIFs.

cash toolkit, being internet based, gives depositary

Once appointed by an AIF or its manager, a depositary

• Efficiency - increased efficiency as AIFMD cash

bank is required to be aware of all bank accounts that
are open in the name of an AIF or the AIFM acting on
a fund’s behalf. The AIF or AIFM has an obligation to
make the depositary bank aware of every bank account
opened by an AIF.

banks an application that can be opened to AIFs or their
Managers so details of all bank accounts can be input
and maintained centrally.

Benefits
account data, even with third party banks, can be
collected then centrally managed

• Data quality improvement - standard and consistent
data

Thomas Murray Data Services’ bank account

• Operational risk - less administrative tasks,

management toolkit supports depositary banks in

reduction in duplication of operational activities in

collecting data on all bank accounts held for AIF
clients. The cash toolkit assists the control of risk and
reduces operational costs associated with managing
these bank accounts. It provides a fully customisable
application allowing the depositary bank to capture

segregating AIFMD cash accounts by having all cash
accounts under central management control

• Control & monitoring - central registration of all
AIFMD bank accounts and supporting documents

all of the bank account data held by its AIFs. Account
information within the funds and across banks, sub-

• Controlled access - (at any level) both internally and

custodian relationships, regions, business or product

externally to banking clients direct via the Depositary

lines and other customisable filters can be used. The

bank’s own portal
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Key Advantages
Independent Control & Verification
The toolkit provides depositary banks with the ability
to comprehensively manage, segregate and record all of
the cash accounts that are held for an AIF or the AIFM to
keep the fund’s appointed depositary bank informed.

Cost Justified
The toolkit provides depositary banks with a cost
effective tool that can be opened to an AIF or its
manager to keep the fund’s appointed depositary bank
informed of its cash accounts worldwide, providing
increased operational efficiency at the depositary.

Contact Thomas Murray
Thomas Murray, London
Tel: +44 (0) 20 8600 2300
Simon Thomas, CEO
Email: sthomas@thomasmurray.com
Derek Duggan, Director Sales & Marketing
Email: dduggan@ds.thomasmurray.com
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Transfer Agent Monitoring
AIFMD (UCITS V) Industry Driven Collaborative Solution
Thomas Murray, in conjunction with over
a dozen depositary banks, has developed a
Transfer Agent Monitoring service to assist
groups in discharging their monitoring
requirements for Transfer Agents of funds
invested in by their underlying clients under
the new AIFMD depositary liability regime.

Industry Defined
Questionnaire
A collectively agreed short, closed-end questionnaire
was developed and provides a consistent industrystandard list of questions, based on best market
practice, to TAs to minimise the workload and avoid

Output from the service is access to a Transfer Agent

having to deal with a multitude of bilateral requests.

(TA) questionnaire (with attachments) and a risk

The questionnaire was piloted with the in-house TAs

based analysis report based on the response for each

of service participants and other groups to ensure its

TA in each market utilised by participating depositary

fairness and completeness.

banks. These are used for the purpose of supporting
their compliance with the new regulatory regime and
supporting their risk-based monitoring of the TAs used

The questionnaire is issued via Thomas Murray’s
industry leading web-based tool (SupplierSelect for

by the funds in which their clients invest.

Financial Services), which permits the import of answers

The programme has received wide acceptance in the

functionality provides responding TAs with an efficient

industry and provides both participating depositary

means of meeting the information requirements of

banks and TAs with an industry solution to their need

multiple depositaries where it is the same for all, as well

for information on the TAs.

as subsequent on-going monitoring.

to questionnaire responses to multiple recipients. This
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Thomas Murray’s Role
Thomas Murray, as an independent group, has
been appointed to administer this data capture and
maintenance model. What is important regarding this
service for some groups (and their legal departments)
is that it is not an “outsourcing” model for the activity,
rather Thomas Murray is acting as a data consolidator
(secretariat function). We seek representations from the
TA directly on behalf of each of the depositary banks
participating in the service via a specifically issued
questionnaire. Each request will be accompanied by an
authorisation letter from the participant.

Scope of Coverage
• Transfer Agent Details

• Operational Control

• Ownership

• Financial

• Services/Conflicts of Interest

• Regulatory/Legal

• Service Standards/Reporting

• Data Protection

• Operational

• Seniority of Review

Contact Thomas Murray
Thomas Murray, London
Tel: +44 (0) 20 8600 2300

* The transfer agent (“TA”) for a fund is defined as the
organisation that is responsible for processing subscriptions

Simon Thomas, CEO

and redemptions on behalf of that fund and maintaining the

Email: sthomas@thomasmurray.com

register of owners of units in the fund. It is also known as
“Investor Services” and as “Unitholder Recordkeeping” in

Derek Duggan, Director Sales & Marketing

different parts of the securities services business worldwide.

Email: dduggan@ds.thomasmurray.com
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AIFMD (UCITS V) Technology Solutions to
Depositary Banks
MarketFlow & SupplierSelect for Financial Services
Thomas Murray’s technology offering has
been central to management and distribution
of its market leading information services
within banks and brokers. MarketFlow, a
web-based data management platform, and
SupplierSelect for Financial Services, a webbased RFP/RFI/Due Diligence Monitoring/
Score card/Survey platform are the key
applications used by TMDS and clients
to collect, maintain and distribute data.
Both provide a transparent, auditable and
permission controlled environment geared
towards the needs of regulatory requirements
such as AIFMD.

account details, local market practices, documentation
etc. It seamlessly delivers Thomas Murray’s unique Risk
Assessment and Information suite of products which
can be combined with depositary banks’ own data. Our
technology is based on a number of core user principles:
• it is flexible, intuitive and easy to use
• it has on-line update facilities
• it maintains a full audit control over the underlying
data and confidentiality, increasingly critical with
regulatory demands
• depositary banks use these applications to record
all actions taken market by market, and essential
requirements under the renewed burden of proof
• it has the ability for individual users to create their
own ‘cuts’ of the information in addition to any pre-

MarketFlow – Information
Management System

defined reports
• users’ accounts can be customised to view approved/
relevant information at an individual user level

Thomas Murray built a central information management

White labelling Thomas Murray’s MarketFlow web

system (called “MarketFlow”), specifically to meet

application allows depositary banks to deliver

the needs of TMDS staff. This web-based application

information in a manner consistent with your own

supports the management of information flows

corporate styles.

internally and externally, service providers and/or where
you provide local services. A web application which
helps you manage structured data such as agent details,
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SupplierSelect for
Financial Services
Thomas Murray has a central RFP/RFI/Due Diligence
Monitoring/Scorecard/Survey management system
(called “SupplierSelect for Financial Services”)
specifically to meet the needs of the Network
Management function for conducting RFP, Due
Diligence/On-site Visit, and Service Review. The
technology is based on a number of core principles:
• flexible, initiative and easy to use
• issue internally approved and reusable questionnaire
• transparent scoring and weighting
• it maintains a full audit control over the responses
and confidentiality is of the highest priority,
increasingly critical in light of regulatory changes
• in-built reporting and customised reporting
White labelling Thomas Murray’s SupplierSelect for

Contact Thomas Murray

Financial Services web application allows banks to

Thomas Murray, London

create their own questionnaires and create their own

Tel: +44 (0) 20 8600 2300

projects. Reports can be customised and information
delivered in a consistent manner. These can be mixed
with information stored within your own MarketFlow

Simon Thomas, CEO
Email: sthomas@thomasmurray.com

Information Product for reports that include static and

Derek Duggan, Director Sales & Marketing

performance information.

Email: dduggan@ds.thomasmurray.com
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Contact Thomas Murray
Thomas Murray, London
Tel: +44 (0) 20 8600 2300
Simon Thomas, CEO
Email: sthomas@thomasmurray.com
Derek Duggan, Director Sales & Marketing
Email: dduggan@ds.thomasmurray.com
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